Constitutional Law II Syllabus, Spring 2012

CONSTITUTIONAL LAW II SYLLABUS
PROFESSOR KNOUSE – SPRING 2012
Class Time & Location:
MW 8:00-9:30 PM, Room 1013
Office Hours:


MW 2:30-4:00 PM (and by appointment), Room 2014C
Contact Information:

419-530-4136; jessica.knouse@utoledo.edu

Required Texts:

Chemerinsky, Constitutional Law (3d ed., 2009)

Attendance Policy:  Regular and punctual class attendance is required.  At the beginning of each class, an attendance sheet will be circulated.  You must sign the sheet to certify your attendance.  If you miss more than four classes, you will be withdrawn from the course.  It is an honor code violation to misrepresent your attendance or that of another student.

Participation Policy:  You should be prepared to participate in class discussion, and may be called upon at any time.  If you are unprepared, please inform me prior to the start of class.  Your participation may impact your grade.
COURSE  OVERVIEW

Part I:  Application of the Constitution to Private Conduct

A.  State Action Doctrine

B.  Exceptions to State Action Doctrine
Part II:  Equal Protection

A.  Introduction

B.  Rational Basis Review

C.  Classifications of Race and National Origin


D.  Classifications of Gender


E.  Classifications of Alienage


F.  Classifications of Non-Marital Children


G.  Other Classifications

Part III:  Freedom of Expression

A.  Introduction

B.  Free Speech Methodology
C.  Unprotected and Less Protected Speech
D.  Forums for Speech

E.  Freedom of Association

Part IV:  Religion
A. Introduction
B. Free Exercise

C. Establishment

PART I – APPLICATION OF THE CONSTITUTION TO PRIVATE CONDUCT

A.  State Action Doctrine, 548-52


The Civil Rights Cases


B.  Exceptions to State Action Doctrine, 552-599


1.  Public Functions Exception



Marsh v. Alabama; Jackson v. Metropolitan Edison; Terry v.

Adams; Evans v. Newton; Amalgamated Food Employees v.

Logan Valley Plaza; Lloyd Corp. v. Tanner; Hudgens v. NLRB


2.  Entanglement Exception



Shelley v. Kraemer; Lugar v. Edmondson Oil; Edmondson v.

Leesville Concrete; Burton v. Wilmington Parking Authority;

Moose Lodge v. Irvis; Norwood v. Harrison; Rendell-Baker v. Kohn; 
Blum v. Yaretsky; Reitman v. Mulkey; Brentwood Academy v.

TN Secondary School Athletic Assn.
PART II – EQUAL PROTECTION

A.  Introduction, 717-23
B.  Rational Basis Review, 723-48


1.  Introduction



2.  “Legitimate Purpose”




Romer v. Evans; US Railroad Retirement Bd. v. Fritz



3.  “Reasonable Relationship”




Railway Express Agency v. NY; NYC Transit Authority v. Beazer;




US Dept. of Agric. v. Moreno; Cleburne v. Cleburne Living Ctr.

C.  Classifications of Race and National Origin, 748-801; 833-72


1.  Pre-Reconstruction



Dred Scott v. Sanford



2.  Strict Scrutiny for Racial and National Origin Discrimination


3.  Proving Racial and National Origin Classifications



a. Facially Discriminatory Laws





Korematsu v. US; Loving v. VA; Palmore v. Sidoti;

Plessy v. Ferguson; Brown v. Bd. of Ed.; Johnson v. CA



b. Facially Neutral Laws with Discriminatory Impact/Administration





WA v. Davis; McKlesky v. Kemp; City of Mobile v. Bolden;





Palmer v. Thompson; Personnel Admin. of MA v. Feeney;

Arlington Heights v. Metropolitan Housing Development



4.  Racial Classifications Benefitting Minorities




Richmond v. JA Croson; Grutter v. Bollinger; Gratz v. Bollinger
D.  Classifications of Gender, 878-917


1.  Level of Scrutiny for Gender Discrimination



Frontiero v. Richardson; Craig v. Boren; US v. Virginia



2.  Proving Gender Classifications




Geduldig v. Aiello


3.  Gender Classifications Benefitting Women




Orr v. Orr; Mississippi Univ. for Women v. Hogan;

Michael M. v. Superior Court; Rostker v. Goldberg;

Califano v. Webster; Nguyen v. INS

E.  Classifications of Alienage, 917-33


1.  Strict Scrutiny for Alienage Discrimination



Graham v. Richardson



2.  Alienage Classifications Related to Self-Government and Democracy




Foley v. Connelie; Ambach v. Norwick


3.  Congressionally Approved Discrimination



4.  Undocumented Aliens




Plyler v. Doe

F.  Classifications of Non-Marital Children, 933-36

G.  Other Classifications, 936-42


1.  Age Classifications



MA Bd. of Retirement v. Murgia

2. Disability Classifications

3. Wealth Classifications

4.   Sexual Orientation Classifications
PART III – FREEDOM OF EXPRESSION

A.  Introduction, 1205-13

B.  Free Speech Methodology, 1214-1321

1.  Content-Based versus Content-Neutral Laws


Turner Broadcasting v. FCC; Boos v. Barry; Rep. Party of MN v.

White; Renton v. Playtime Theatres; NEA v. Finley; US v. ALA


2.  Vagueness and Overbreadth




Coates v. City of Cincinnati; Schad v. Borough of Mount Ephraim;

Bd. of Airport Commissioners of City of LA v. Jews for Jesus



3.  Prior Restraints




Near v. MN ex rel. Olsen; NY Times v. US; NE Press Assn. v. Stuart;




Alexander v. US; Lovell v. Griffin; Watchtower Bible and Tract

Society v. Stratton; Lakewood v. Plain Dealer Publishing; Thomas & Windy City Hemp Dev. Bd. v. Chicago; Littleton v. ZJ GIFTS D-4


4.  Infringements on Freedom of Speech




US v. National Treasury E’ees Union; WV Bd. of Ed. v. Barnette;
Rumsfeld v. FAIR; McIntyre v. OH Elections Commission;

Speiser v. Randall; Rust v. Sullivan; Legal Svcs. Corp. v. Velazquez
C.  Un-/Less Protected Speech, 1321-1428; 1494-1505

1.  Incitement of Illegal Activity


Schenck v. US; Frohwerk v. US; Debs v. US; Abrams v. US;

Gitlow v. NY; Whitney v. CA; Dennis v. US; Brandenburg v. OH

2.  Fighting Words, Hostile Audience, and Racist Speech


Chaplinsky v. NH; Gooding v. Wilson; R.A.V. v. City of St. Paul;



Feiner v. NY; Beauharnais v. IL; VA v. Black


3.  Sexually Oriented Speech



Roth v. US; Paris Adult Theatre I v. Slaton; Miller v. CA;



NY v. Ferber; Ashcroft v. Free Speech Coalition;

Young v. American Mini Theatres; City of Erie v. Pap’s A.M.;

Stanley v. GA; Cohen v. CA; FCC v. Pacifica Foundation;

Sable Communications v. FCC; Reno v. ACLU; Ashcroft v. ACLU



4.  Conduct that Communicates




US v. O’Brien; TX v. Johnson


5.  Is Corporate Spending Protected Speech?




Citizens United v. FEC (*course website)
D. Forums for Speech, 1531-51; 1557-59; 1566-68
Hague v. Committee for Industrial Organization; Schneider v. NJ;

Perry Education Assn. v. Perry Local Educators’ Assn.; Police Dept of the City of Chicago v. Mosley; Hill v. CO; Ward v. Rock Against Racism; US v. Kokinda
E.  Freedom of Association, 1603-25


1.  Prohibiting and Punishing Membership



2.  Requiring Disclosure of Membership




NAACP v. Alabama ex rel. Patterson



3.  Compelled Association




Board of Regents of Univ. of Wisconsin v. Southworth



4.  Prohibiting Discrimination

Roberts v. US Jaycees; Hurley v. Irish-American GL&B Group;
Boy Scouts of America v. Dale; CLS v. Martinez (*course website)
PART IV – RELIGION
A. Introduction, 1665-75
US v. Seeger; US v. Ballard
B. Free Exercise Clause, 1675-1702
1.  Introduction
2.  Current Test


Employment Division v. Smith; Sherbert v. Verner;

Church of Lukumi Babalu Aye v. Hialeah; Cutter v. Wilkinson
3.  Denial of Funding


Locke v. Davey
C. Establishment Clause, 1703-70
1.  Competing Theories

County of Allegheny v. ACLU

2. Government Discrimination Among Religions (Larson v. Valente)
3. The Lemon Test (Lemon v. Kurtzman)
4. Religious Speech and the First Amendment

Rosenberger v. Rector and Visitors of the Univ. of VA; Santa Fe Independent School District v. Doe; McCreary County v. ACLU; Van Orden v. Perry
5.  Religion as Part of Government Activities

Engel v. Vitale; Lee v. Weisman
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